INTRODUCTION
Guaranties and sureties are known as some of the oldest concepts of securing a debt and are common in both civil and commonlaw jurisdictions.' Both concepts function as a security mechanism for creditors, giving them the right to seek satisfaction from more than one person and incidentally reducing the risk of default. In the United States, guaranty and suretyship laws have primarily evolved from common law, but are also outlined in various statutes. 2 Today, all U.S. States have enacted specific statutes defining the legal requirements for guaranties and sureties in their respective jurisdictions.
3 Some jurisdictions distinguish between suretyships and guaranties; others have abolished any difference between them. For example, California, 4 Texas,5 Pennsylvania, 6 Georgia, 7 Oklahoma," and South 9 and North Dakota 10 no longer distinguish between a guaranty and a surety. The same applies to the Uniform Commercial Code (U.C.C.), which stipulates that a "'Is]urety' includes a guarantor or other secondary obligor."" On the other hand, the Restatement Third of Suretyship and Guaranty (Restatement 3rd) , ' 2 as one of the most pervasive authorities in this area,' 3 maintains the distinction between guaranty and suretyship contracts.' 14. RESTATEMENT 3d, supra note 12, §15. The Restatement defines an agreement as a guaranty:
if the parties to a contract identify one party as a "guarantor" or the contract as a "guaranty," the party so identified is a secondary obligor and the secondary obligation is, upon default of the principal obligor on the underlying obligation, to satisfy the obligee's claim with respect to the underlying obligation. Id. §15(a). On the other hand, an agreement is considered a surety under the Restatement if the parties to a contract to which the principal obligor and secondary obligor are both parties identify one party as a "surety," or the contract as a [Vol. 62
This approach is followed by a majority of states. 1 5 Regardless, guaranty and suretyship law the United States lack an overall uniform body of law. While the Restatement 3rd and the U.C.C. provide the uniform framework, significant differences exist throughout all U.S. jurisdictions. For example, not all U.S. States share the same antideficiency statutes, recognize community property or continuing guaranties and waivers.' 6 It is beyond the scope of this article to analyze all of these different state laws. Reference to state laws will be made where necessary to explain specific concepts. Most importantly, it should be noted that U.S. law does not clearly distinguish between consumer and commercial guaranty or suretyship contracts.' 7 In the United States, a personal guaranty does not necessarily involve a consumer transaction,' but may be more easily distinguished from an obligation in rei.1 9 
II. GUARANTY AND SURETYSHIP AS DIFFERENT CONCEPTS
A broad definition of a suretyship may include a guaranty. 20 Guaranty and suretyship contracts involve at least three parties: the creditor, principal and surety, or guarantor.
2 ' As such, all of these contracts are tripartite agreements including the promise to answer for the debt of another. Regardless of these basic similarities, a suretyship and guarantee agreement may also be distinguished. "suretyship" contract, the party so identified is a secondary obligor who is subject to a secondary obligation pursuant to which the secondary obligor is jointly and severally liable with the principal obligor to perform the obligation set forth in that contract.
Id. §15(c).
15. J.P. Morgan Chase Bank, N.A. v. Earth Foods, Inc., 939 N.E.2d 455, 489 (Ill. 2010)(stating that "a suretyship differs from a guaranty"). 16 . THE LAW OF GUARANTIES, supra note 2, at ix.
17. In the U.S., detailed statistical data is only available through membership in The Surety & Fidelity Association of America, available at http://www.surety.org/? page=StatPlan (last visited Sept. 24, 2013). The data could not be accessed and analyzed for this article.
18. A personal guarantee is most often present in a small business context in which shareholders or other owners may be asked to guarantee a principal obligation, such as a business loan by a bank or other investor. This form of transaction does not qualify as a consumer transaction, which is defined as "a transaction in which (i) an individual incurs an obligation primarily for personal, family, or household purposes, (ii) a security interest secures the obligation, and (iii) the collateral is held or acquired primarily for personal, family, or household purposes. The term includes consumergoods transactions." U.C.C. §9-102 (a)(26). Specifically, a suretyship contract may provide the parties with additional rights and duties.
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A. Terms and Definitions
In the United States, the law on guaranties and suretyships relies on many different terms that are often used interchangeably. It is necessary to first briefly explain the most important terms and to position them in the appropriate context. The distinction between a guaranty or suretyship agreement has already been mentioned and will be explored further below. 24 This section focuses on the use of terms and definitions as they relate to the parties involved in a guaranty or suretyship agreement.
The "creditor" is also referred to as the "obligee." He is the party to whom a debt or performance is owed as part of the underlying obligation. In addition, the creditor is also a party to the guaranty or suretyship agreement and benefits from the security provided by these agreements.
25
The "principal" is often called the "obligor," because he is the primary debtor to the creditor and is directly liable on the underlying obligation. The principal also receives the consideration for the primary obligation from the creditor and has the "primary moral and legal obligation" 26 to deliver the promised return performance. In addition, the principal is also referred to as the "principal obligor," the "primary obligor" or the "accommodated party."
27
The terms used for the "guarantor" or "surety" may be the most confusing in U.S. law. While, some U.S. jurisdictions clearly distinguish between both concepts, 28 the U.C.C. uses the terms "accommodating party," 2 9 "secondary obligor," 30 the accommodated party or any other party to the instrument against whom a secondary obligor has recourse under this article").
28. See J.P. Morgan Chase, N.A., 939 N.E.2d at 474. 29. U.C.C. §3-419(a) and Cmt. 1 ("(a) If an instrument is issued for value given for the benefit of a party to the instrument ('accommodated party') and another party to the instrument ('accommodation party') signs the instrument for the purpose of incurring liability on the instrument without being a direct beneficiary of the value given for the instrument, the instrument is signed by the accommodation party 'for accommodation"').
[ 
B. Guaranty
A guaranty is a collateral promise by the guarantor to act as a secondary obligor for the principal in case of default. 34 As such, a guaranty is an accessorial agreement made between the creditor and a third party, which is not the principal. In other words, the guarantor acts on behalf of the principal by promising or guaranteeing that the principal obligation will be satisfied. At the same time, the guarantor is not a party to the contract creating the underlying obligation. 35 Rather, the agreement between the creditor and guarantor is separate or independent from the underlying obligation. 36 As a result, the guarantor's liability to the creditor does not become absolute until the principal defaults 37 
The Liability of a Guarantor
Under U.S. law, a guaranty is not required to be absolute and may be limited. The most common limitations of the guarantor's liability are contingent guaranties, which may include the guaranty of collection or the guaranty of payment.
a. Contingent guaranty
In general, a contingent guaranty requires the occurrence of a contingent event before a guarantor will be held liable on the guaranty.
3 9 The contingent event is typically a condition precedent that needs to be met before the liability is triggered. The most important example of such a contingent guaranty is the guaranty of collection, but may be any condition agreed upon by the parties. 40 For example, a condition may be to hold a letter of credit or to secure a second personal guaranty from a corporate officer.
4 1 Conditions may also include certain inspection requirements for delivered goods, volumes of goods used or specific payment terms to be met.
4 2 Other examples may include the requirement to provide notice to a guarantor. The guaranty of collection is the most important example of a contingent or conditional guaranty in the U.S. Under a guaranty of collection, the guarantor becomes liable only after the creditor fails to secure payment from the principal obligor.
4 4 In order to collect from the guarantor the creditor must not only prove "that he has taken legal action against the principal and has been unable to collect, but also that he exercised 'due diligence ... in enforcing his legal remedies against the debtor. ' c. Guaranty of payment A guaranty of payment creates the same liability as a suretyship. 47 Conceptually, the guaranty of payment is a collateral promise, but as the suretyship it is unconditional as long as the underlying obligation involves the payment of a debt. Unlike the guaranty of collection, the guaranty of payment does not require a condition precedent to be met. 48 It is simply an obligation to pay the debt of another when due and if the principal obligor defaults. 49 As a result, a guarantor of payment is primarily liable and waives the requirement that a creditor must first take actions against the principal. 5 0 As with the guaranty of collection, the guaranty of payment has no specific form requirement. While it is sufficient to recite that the guaranty is a guaranty of payment, in order to be enforceable the intent of the guarantor must be clearly expressed. 5 1
Time and Performance Limitations
The time of performance for any guaranty may also be limited. For example, a guaranty can be executed for a single transaction or for a predetermined period of time. The former guaranty is often defined as a temporary, the latter as a continuing guaranty.
5 2 Unless clearly defined in the guaranty contract the determination of the time of performance may be difficult, however.
5 3 The clear intent of the parties is therefore the single most important factor to determine the duration of any guaranty in the United States.
a. Continuing guaranty A continuing guaranty is not limited to one specific transaction, but instead contemplates a future course of dealings, covering a series of transactions.
5 4 In other words, a continuing guaranty contemplates "a succession of liabilities, for which, as they accrue, the guarantor becomes liable."
5 5 If the intent of the parties is unclear and ambiguities exist in the guaranty contract, a continuing guaranty is the default option.
5 6 The language of the guaranty and the surrounding circumstances determine intent. More specifically, the guarantor is a "favorite of the law," 58 and any uncertainty as to the meaning of his contract of guaranty should be resolved in his favor. The starting point for analyzing the rights and duties of the parties is therefore the specific language of the instrument.
6 0 It should be noted, however, that any continuing guaranty is considered a rolling or continuously renewing offer to be accepted by the creditor for any future transaction 6 1 and remains valid until revoked or effectively extinguished. The second performance limitation of a guaranty is a temporary guaranty, which secures only one act or single transaction. [Vol. 62
As noted before, 6 5 the determination on whether the parties agreed to a temporary or continuing guarantee depends not only on the actual intention of the parties, but centers on principles of construction applied to contract law. The case law is inconsistent, some courts rely on a strict interpretation of the contract within its four corners and require an express agreement on continuity. 6 6 On the other hand, a number of other courts construe guaranty contracts against the guarantor and in favor of the creditor. 3. General and Special Guaranties Under U.S. law, a guaranty may also be categorized as a general of special guaranty. A general guaranty is addressed to an undefined or unlimited group of persons.
68 Any creditor to whom the guaranty is presented and who relied on it, may enforce the guaranty. 6 9 A general guaranty may also be assigned and the assignee making advances on the guaranty may be protected. A special guaranty, on the other hand, is only addressed to a particular entity or person and only the named or specifically described obligee acquires any rights under the guarantee.
7 1 Typically, the original creditor is the sole addressee and the guaranty cannot be assigned or transferred. for the debts, defaults or miscarriages of another" 7 4 must be in writing to be enforceable. 7 5 With the primary purpose of fraud prevention, 7 6 the Statute of Frauds has been the subject of much debate in the United States.
7 7 Yet, in context of guaranties and suretyships the Statute of Frauds serves a dual purpose. It is evidentiary and "serves the cautionary function of guarding the promisor against ill-considered action." 78 While the writing requirement for guaranty and suretyship contracts is the typical norm, a writing is not required if the guarantor has a personal, immediate and pecuniary interest in the transaction or may himself benefited from the performance.
7 9 This so-called "main purpose" or "leading object" rule 0 eliminates the writing requirement for contracts, because the likelihood of any imbalance between both parties is significantly reduced and the agreement lacks the gratuitous or sentimental element typically present in a guaranty. 8 ' Moreover, it can be assumed that the guarantor will receive his own bargained for benefit from the creditor and is promising to pay his own rather than the debt of another. 8 2 California explicitly exempts guaranty contracts from a writing requirement if the guaranty "is deemed an original obligation of the promisor." 8 3 The determination of whether an original obligation existed is generally a question of fact and proven if the promise to answer for the principal obligor's debt was made for new consideration directly benefiting the guarantor. 80. RESTATEMENT 3d, supra note 12, §11, Cmt. to Subsection (3)(c), k. The Restatement summarizes the rule in §11(3)(c) as follows "(3)(c) A contract that all or part of the duty of the principal obligor to the obligee shall be satisfied by the secondary obligor is not within the Statute of Frauds as a promise to answer for the duty of another if the consideration for the promise is in fact or apparently desired by the secondary obligor mainly for its own economic benefit, rather than the benefit of the principal obligor." 81. To be enforceable, a guaranty contract must be supported by valid consideration. 5 The consideration can be part of the underlying obligation, 6 but always requires a new and distinct consideration if the guaranty is not include in the original debt instrument. 8 7 "Consideration is shown when the person promising to pay the debt is 'benefited by the payment of said debt."' In certain cases a benefit to the principal obligor and a detriment to the creditor may be sufficient. 8 9 The delay of enforcement against the guarantor or the release of any security held for the debt may also be sufficient. 9 0 c. Notice
The notice requirement may be the most important issue in guaranty contracts as it relates to consumer transactions. 9 ' Two primary notice requirements should be distinguished in guaranty contracts: the notice of acceptance of the guarantee by the creditor and the notice to the guarantor of the default of the principal obligor. In addition, some special rules exist with regard to installment contract guarantors.
i. notice of acceptance Communication of the acceptance of an offer is one of the most fundamental tenets of construction in U.S. contract law. 9 2 Unless general exceptions apply, such as in context of unilateral offers or where notice was waived, 93 an offeror must always have notice of acceptance before any agreement becomes enforceable. When executing a guaranty, the guarantor typically does not know if the creditor will advance any funds to the principal obligor or perform on the underlying obligation. The guaranty may be just one condition precedent of performance on the underlying obligation or, 85 . Bank of Southside Va. v. Candelario, 385 S.E.2d 601 (Va. 1989 
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in case of a promissory note, only become effective after it was delivered. As a result, the guarantor may not be able to reliably determine his liabilities until he receives notice from the creditor.
As a result of differing state law requirements, the case law on notice of acceptance remains inconsistent in the United States. Under Erie Railroad Co. v. Tompkins, 95 federal courts are required to apply substantive state law and may not prescribe any notice requirement. Some courts look toward principles of contract interpretation to determine the intent of the parties and may rely on the surrounding circumstance of formation to decide whether notice is required. 96 Others courts view notice as non-essential and reject acceptance as a condition for a guarantor's liability. 97 While a number of indicators may serve as a predictor of when notice is necessary, 9 8 a notice of acceptance may only be explicitly required if the guarantor and creditor agreed to such notice or reliance on notice was created by the creditor. 99 ii. notice of default The U.S. also lacks consistent standards for a notice requirement after default.
10 0 Unless otherwise agreed, notice is not necessary for a guaranty of payment.' 0 ' A guaranty for payment is always unconditional and technically undistinguishable from a suretyship. The same is not true for continuing guarantee. Without any communication between the creditor and the guarantor, the latter will not be able to evaluate his level of liability accurately.
0 2 Yet, as a guarantor is often in a personal relationship with the principal, the guarantor may have a better access to information about the principal's default and notice of default may not be necessary. In addition, the guarantor may have various defenses against the creditor, including impairment. iii. notice in consumer credit transactions
Despite the inconsistent case law on notice for acceptance and default, a number of mandatory notice requirements have been adopted in the United States in context of consumer credit transactions.
The first and maybe most explicit example is §3.208(1) of the Uniform Consumer Credit Code (UCCC), 10 4 which establishes that A natural person, other than the spouse of the consumer, is not obligated as a co-signer, co-maker, guarantor, indorser, surety, or similar party with respect to a consumer credit transaction, unless before or contemporaneously with signing any separate agreement of obligation or any writing setting forth the terms of the debtor's agreement, the person receives a separate written notice that contains a completed identification of the debt he may have to pay and reasonably informs him of his obligation with respect to it.
The notice requirement in the UCCC is the direct result of a concern expressed in the 1972 Report of the National Commission on Consumer Finance. 10 5 Namely, that "persons who assist consumers in obtaining credit by lending their signatures as sureties, or otherwise, may not understand the consequences of their act." 0 6 Under the UCCC, a guarantor of a consumer credit transaction must therefore be given a separate notice informing him of his potential liabilities.
0 7 In addition, the accommodation party must also be given a copy of the underlying obligation agreement. 08 However, as of fall 2013, only eleven U.S. states and Guam have enacted the UCCC.' 0 9
The second example for an independent notice requirement is a rule promulgated by the Federal Trade Commission in context of consumer credit transactions, such as installment retail sales."° §444.3 (2) states that it is an unfair act or practice for a lender or retail installment seller, directly or indirectly, to obligate a cosigner unless the cosigner is informed prior to 104. Uniform Consumer Credit Code (1974) In order to prevent any unfair or deceptive act or practices the lender or installment retail seller is required to give the cosigner notice and provide him with a separate document that contains the following statement:
Notice to Cosigner You are being asked to guarantee this debt. Think carefully before you do. If the borrower doesn't pay the debt, you will have to. Be sure you can afford to pay if you have to, and that you want to accept this responsibility.
You may have to pay up to the full amount of the debt if the borrower does not pay. You may also have to pay late fees or collection costs, which increase this amount.
The creditor can collect this debt from you without first trying to collect from the borrower. The creditor can use the same collection methods against you that can be used against the borrower, such as suing you, garnishing your wages, etc. If this debt is ever in default, that fact may become a part of your credit record.
This notice is not the contract that makes you liable for the debt. In addition to the abovementioned notice requirements, a number of U.S. states have implemented similar rules. Illinois and New York are just two examples." 3 In Illinois, the cosigner must be provided with a copy of an installment contract and a separate cosigner statement informing him about his obligations and liabilities as a guarantor. 1 4 In addition, the cosigner and guarantor are required to execute the cosigner statement in order to create an enforceable guaranty. 1 5 The seller or holder must also first proceed against the primary obligor in court before being able to draw on the guaranty." [Vol. 62
While not as detailed, New York law generally follows the same approach.
1 1 7
d. Other important rules of construction
As noted, the general rules of construction for contracts apply to guaranty contracts in the United States and regardless of whether the parties are consumers. The use of the word "guaranty" is not required as long as the language of the contract clearly indicates that the guarantor's intention is to be bound to the creditor for the debt of the principal obligor."" However, not every expression or assurance may qualify as a guaranty. For example, the assertion "Lylou may rest assured that you will get your pay for all your work"" 9 or "[ylou can feel sure that we will live up to this agreement, even if I have to pay you personally" 20 is not sufficient and may simply be considered a gratuitous offer. Overall, the intent of the parties is the most important factor to conclude that a contract does qualify as guaranty.
12
If problems arise because the terms of the guaranty are ambiguous,' 2 2 the parol evidence rule may apply,' 2 3 but generally the courts will first try to determine the intention of the parties based on a reasonable interpretation of the terms of the agreement.'
24 Considerable inconsistencies remain, however, on whether courts in the United States should always construe a guaranty in favor of the guarantor 125 
C. Suretyship
In contrast to a guaranty, a suretyship is a "direct and original undertaking under which the surety is primarily liable with the principal obligor."
127 Thus a surety typically becomes jointly and severally liable with the principal obligor and default by the principal is not required to trigger liability. 12 Despite the fact that the principal obligor retains the primary liability on the underlying obligation, the liability of the surety is coextensive and the creditor has an immediate remedy against both the principal and the surety.' 2 9
Finally, U.S. law distinguishes between a real and a personal suretyship. If the suretyship includes a promise to answer for the debt of another person the suretyship is considered a personal suretyship. On the other hand, if the surety pledges property or a mortgage as collateral for the debt of another the suretyship is classified as a real suretyship. 
Involuntary Suretyship
A suretyship in the United States typically includes three different express agreements: (1) the underlying obligation, which is the agreement between the principal and the creditor; (2) the suretyship agreement, which is the agreement between the creditor and the surety; and (3) the indemnity agreement between the surety and the principal. The suretyship agreement creates the unconditional secondary obligation of the surety and his promise to pay for the debt of the principal in case of default; it often takes the form of a bond.' 3 '
Under the indemnity agreement the principal promises the surety to cover any losses the surety incurred in context of the suretyship agreement. As an exception to the express suretyship agreement, a suretyship may, however, also be created by operation of law or as a result of any change in the contractual relationship between the creditor and principal.
JPMorgan Chase Bank, N.A. v. Specialty Rests., Inc., 243 P.3d 8 (Okla. 2010); Wilson v. Kellwood Co., 817 S.W.2d 313, 318 (Tenn. Ct. App. 1991)("A guarantor in a commercial transaction is to be held to the full extent of his engagements, and the rule in construing such an instrument is that the words of the guaranty are to be taken as strongly against the guarantor as the sense will admit."). [Vol. 62
a. Assumption of debt and pledges
The most common examples of involuntary suretyships include the assumption of a debt by a third party and pledges of property. If a third party assumes the debt, the third party becomes the principal and the original debtor becomes the surety.
13 2 The same applies, if the third party assumes an obligation, such as a mortgage.
13 3 In the latter case, the party who assumes the mortgage becomes the principal debtor of the mortgagee and the original mortgagor will assume the suretyship.
A pledge of property is another example of an involuntary suretyship. A third party becomes a surety, if he, without assuming any personal obligation, offers or mortgages his property as collateral to secure another person's debt.' 34 The pledge also includes the implied promise by the principal obligor to indemnify the surety notwithstanding the absence of any express written agreement. Involuntary suretyships are not considered true suretyships, because they are not based on express agreements between the parties. As a result, involuntary suretyships may raise significant enforcement problems for the creditor or may be of no value to him. Specifically, it may be necessary for a creditor to explicitly consent to involuntary suretyships or take other affirmative steps to secure enforcement of these suretyships.
An involuntary suretyship may also lack any true benefit for the creditor. As mentioned before, any involuntary suretyship has only internal effect between the co-makers of an instrument and thus may not improve the position of the creditor. This may be different in case strument, executed at the same time, and on the same consideration."); See also RESTATEMENT 3d, supra note 12, §15(d). [Vol. 62 of assignments or pledges. Here, the original principal is not only replaced without consent of the creditor, but may also involve a less creditworthy debtor. Conversely, the new principal may be more solvent, while the creditor may not be able to satisfy his debt against him due to lacking notice and the failure to recognize him as the new debtor by way of consent. U.S. courts have responded to this dilemma inconsistently. Most of the disagreement between U.S. courts center around the issue of consent. A number of courts have argued that, because an involuntary suretyship is created by operation of law consent is not necessary.' 1 4 Other courts consider the change of positions between the new principal and the original principal as a modification of the underlying obligation, which in turn would require mutuality and express consent.' 49 The correct answer on the need of whether or not consent is required may, however, either be found in the statutory source that prescribes the involuntary suretyship or the contractual obligation between the new and the original principal and obligor. Consent by the creditor has no effect on the contractual relationship between the new and the original principal. The latter not only remains collaterally liable to the creditor by reason of the underlying obligation, he will also have a right of indemnification against the new principal when held liable. As a result, the new principal will always be required to cover the debt.' 5 0 2. The Liability of the Surety Due to the unconditional character of a suretyship under U.S. law, the extent and duration of a surety's liability are much more important when compared to that of a guarantor. The surety is jointly and severally liable with the principal obligor and has the duty to satisfy the creditors claim with respect to the underlying obligation.' 5 ' Any different rights, duties or limitations involving this liability may be defined in an express agreement between the parties.
5 2 The terms of the suretyship agreement are thus the most important factors to determine a surety's liability under U.S. law.
3
In addition, the liability of a surety may be extended through a tort claim or on the basis of bad faith. The creditor is not required to satisfy his debt against the principal before pursuing the surety, instead he may elect to sue the surety first and before the principal's liability is established.5 7 Some state jurisdictions in the United States have enacted different rules, however, requiring that the creditor must sue the principal first if a cause of action has accrued on the principal contract, and if the surety demands that the creditor pursue this action first.' 58 Under New York law, on the other hand, a surety can only demand that a creditor sue the principal first if the surety and the principal have so agreed in their agreement. Where a creditor, in addition to a surety, has sought the posting of additional security or collateral on the underlying obligation, the creditor is prevented from suing the surety first. Rather, the creditor must proceed against the additional security first, if this can be accomplished without substantial injury.'
60 If the creditor fails to do so, the surety is discharged to the extent of the value of the additional security.' 6 ' The basis for this conclusion is the fact that if the creditor misapplies collateral the surety's subrogation rights may be impaired.' 62 This is most obvious in cases in which the creditor either loses the collateral' 63 or simply releases a security interest in the collateral.' 6 4 c. Res judicata
The result of an action against the principal may also be resjudicata against the surety. 165 This may result in either triggering the surety's liability or limiting it. The issue of res judicata particularly arises if the creditor chooses to sue or arbitrate a claim against the principal before involving the surety. In other words, the surety may be bound by a judgment on the merits against the principal, which he cannot attack.
16 6 Some U.S. states require that the surety must be part of any action before the principle of res judicata can apply, however. 167 The situation is different if a judgment was entered in favor of the principal. In the United States, such a judgment would be considered res judicata recognizing that it would be unreasonable if the creditor were allowed to seek relief against the surety after the principal's liability was denied by a court of competent jurisdiction.' 6 This general rule may be different, however, where the surety binds himself to the creditor through an independent obligation, such as an insurance bond.' The requirements are the same as for a guaranty agreement. 1 7 ' At the very minimum the surety must sign the agreement as the party charged.' 7 2 Maybe most important and because the assumption of the debt is a substantial undertaking, courts in the United States will not assume that any party agreed to such an obligation.
7 3 Therefore, the parties must clearly express their intention to act as a surety.' 7 4 While the use of the word "surety" or any other specific term is not required, the parties must clearly manifest their intention to act as a surety. surety, which is typically the norm. If executed, the surety may only rely on the exact terms of the indemnity agreement and common law principles do not apply. 195 Note, however, that the agreement may incorporate common law principles, such as good faith.' 96 c. Subrogation
Subrogation is the surety's equitable right to claim the rights of the creditor against the principal.
97 Upon payment, the surety stands in the shoes of the creditor' 9 8 and can assert the rights of the creditor against the principal.
99 Subrogation is independent and does not affect the surety's right to reimbursement from the principal.
20 0 Rather, subrogation affects the priority of the surety when compared to other creditors of the principal.
20 ' As such, a surety is "subrogated to the rights and remedies of its principal against third parties, where those rights arise from or are closely related to the debt that the surety was required to pay under the suretyship agreement." 20 2
B. Termination Rights
Under U.S. law, termination rights related to guaranty or suretyship agreements are considered suretyship defenses, which may result in the surety's discharge as a secondary obligor.
20 3 While the satisfaction of the underlying obligation will generally terminate any suretyship, the same may result from actions taken by the parties involved.
Release of the Principal
If a creditor grants a general release to the principal, this release may also function as a release for the surety. 20 4 A creditor may, however, retain his right against the surety and prevent his discharge. 20 5 More specifically, in order to pursue the surety after the release of the principal the creditor must expressly reserve his right against the surety and demonstrate that he did not intend to release him as a secondary obligor. 20 6 However, even if the surety remains liable to the creditor, the surety is discharged to "the extent of the value of the consideration for the release" 20 7 of the principal. A different outcome may result if the surety was compensated, limiting any potential discharge to the extent of her injury (pro tanto) 20 or the proof of prejudice. 20 9
Modification of the Underlying Obligation
Any modification or alteration of the principal contract without the consent of the surety 210 may also operate as a release for the surety. 21 ' Certain modifications or alterations may be considered beneficial for the surety, however.
a. Due date extension
Generally, the extension of a due date may be considered beneficial for the surety. Presumably, the principal cannot only avoid his own default on the underlying obligation; he may also avoid triggering the payment obligation of the surety. Accordingly, a surety is only "discharged to the extent that the extension would otherwise cause the [surety] a loss."212 The extension may cause a loss if the financial situation of the principal deteriorates further and the surety may no longer be able to recover from the principal.
21 3 Note, that if the modification extends the time of performance for the creditor rather than the principal, the surety is discharged, unless she consents to this modification or has waived her defenses. 21 4 b. Material modification A material modification is one that substantially changes the terms of the underlying obligation, such as the nature, meaning or legal effect of the contract.
2 15 Any such material change traditionally resulted in a general discharge of the surety under U.S. law. 21 6 In fact, it was irrelevant whether a material modification benefited or injured the surety as long as it constituted an essential deviation or waivers in notes prepared by financial institutions thereby effectively foreclosing the availability of any defenses for a surety or guarantor in this context. 2 29 IV. CONCLUSION U.S. law does not clearly distinguish between guaranties or suretyships given by private or commercial parties. The only aspect of consumer protection is included in certain notice requirement established by the Federal Trade Commission or in some U.S. State jurisdictions. Guaranties and suretyships are simply considered third-party beneficiary contracts to which all common law contract principles apply. While the Uniform Commercial Code and the Restatement 3rd provide a framework for a uniform body of law, the differences in the codification and substantive content of suretyship laws among all U.S. States is significant. The same is true, with regard to the case law at the federal and state levels.
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